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Dear Colleagues,
Paper [5/12] Justice: securing justice effectively and efficiently
Preventing crime and ensuring justice for the victims of crime continue to be amongst the highest priorities for the Conservative Party. Fairness must be the foundation on which our criminal justice system is built. In these straitened times, however, it is essential that justice is delivered as cost-effectively as possible.
In its first paper this year, the Home affairs, Justice and Constitution Sectoral Group has examined a range of issues that arise in the criminal justice system. Whilst they may appear at first glance to be a disparate set of issues, questions of fairness and cost effectiveness underlie them all. 
Factors such as a changing population and the emergence of new categories of criminal behaviour, for example, crimes committed on the internet, have the potential to increase costs within the criminal justice system. Technological advances in the detection, apprehension and punishment of crime have the potential to both save and cost money: for example, improved DNA analysis helps the detection of crime but, in turn, increases costs in the courts and prisons as more defendants are brought to justice. 
Those of you who participated in last month’s online survey will be familiar with some of these topics but do still tell us your thoughts; this paper is designed to deepen our understanding of those results and elicit the views of the Policy Forum nationally. 
Do let us know what you think in the comments box or get in touch with our Professional Director, Daisy Meyland-Smith, and the team for further information or resources or with any questions about the topics raised at [cpf@conservatives.com].  This closing date for this brief is 31 July 2012.
Kind regards,
Oliver Sells QC, Sectoral Chairman
Victoria Atkins, Deputy Chairman
1. Justice and the Deficit
In 2010-11, the police recorded 4.2 million crimes in England and Wales.
 In 2011, criminal court proceedings were commenced against 1.56 million people.  Out of court disposals, such as cautions and penalty notices, were issued to an additional 439,400 people.

The pressures on the public purse are clear to us all. Detecting, prosecuting and punishing criminals costs our country many billions of pounds each year. For example:
· In 2010-11, more than £9.7 billion was spent on policing. This does not include the cost of other law enforcement agencies, such as HM Revenue and Customs.

· In 2010-11, the running costs for HM Courts and Tribunals Service were £1.1 billion (though this includes civil courts as well as criminal).
 
· The Crown Prosecution Service received £646 million from central government in 2010-2011.
 
· Legal aid costs £39 per head of population annually.

Our total spending on criminal courts, prosecutions and legal aid as a percentage of GDP per capita is average when compared with other countries in Europe, at 0.33 per cent.
 In contrast, our legal aid spending is very high by European standards; in 2008, the estimated legal aid expenditure per head as a proportion of GDP was 0.18 per cent in England and Wales, compared to 0.02 per cent in France, 0.02 per cent in Spain, and 0.05 per cent in Sweden. These countries tend to have different legal systems which will explain part of the difference but the range is striking.

Once convicted, defendants continue to cost money, whether they are sentenced to imprisonment, a community sentence order or a fine: 
· The average annual cost per prisoner in England and Wales in 2010-11 was £37,000.
 
· Community sentences cost on average £2,100 per year per offender.

· Fines are the most common form of sentence imposed by the criminal courts and are imposed in the least serious cases. In 2010/11 the fines payment rate was 93.2 per cent.
 The cost of collecting fines falls to HM Courts and Tribunals Service.
 
The costs are even higher for young offenders. According to the Audit Commission, it costs four times as much to put a young person through the criminal justice system as it does to keep them out of it.
 Holding a person in a Young Offender Institution costs about £60,000 a year.
 The additional impact of custody on crime and unemployment adds up to at least a further £40,000 of expenses to the state, even though it includes the public benefits of reduced crime while a person is serving their sentence.
  
These figures do not take into account the wider costs of crime – to the victims of crime, the NHS in treating victims and offenders, the general public through increased insurance premiums and so on.
What Conservatives in Government have done so far:
· The Crime and Courts Bill permits the costs of chasing unpaid fines to be charged to the defaulter, not the taxpayer.
· The Legal Aid Sentencing and Punishment of Offenders Act  (LASPO) delivers structural reforms to the administration of legal aid, to reduce the amount spent on legal aid and target the limited financial resources available to those who need it most and for the most serious cases.
· The Ministry of Justice is working to reduce its workforce by around 14-15,000 posts between May 2010 and March 2015 by maintaining a tight control on staff recruitment and restructuring the department.
2. Alternatives to Custody
If you give someone a shorter sentence and they go out and re-offend, then they might not have got the chance to rehabilitate inside. Victim Support survey response
 
Over 1.3 million people are sentenced in criminal courts in England and Wales each year – equivalent to more than 5,000 people each working day.
 The majority of those sentences are fines, accounting for just over 65 per cent of sentences but 8 per cent were sentenced to immediate imprisonment in 2011.
 There are currently 86,980 people in prison in England and Wales, in prisons designed to hold a maximum of 90,141.
 The rate of imprisonment has increased greatly in the last 20 years: prisoner numbers have more than doubled since 1992.

Prisons serve a vital role in protecting the public from dangerous offenders. This discussion is not concerned with those offenders, the very serious crimes they commit or the lengthy sentences they serve. This discussion focuses on those offences which attract prison sentences of around 12 months or less and asks how community sentences can be made to provide better justice, with better long-term outcomes.
 
Short sentences. Last year, 24,238 offenders received prison sentences of 12 months or less.
 In reality, little can be done in prison in such a short period of time to address the offender’s behaviour and to conduct any meaningful rehabilitation. Those given sentences of less than 12 months are 4.4 per cent more likely to reoffend than those sentenced to 1 to 2 years. Custodial sentences of less than 12 months are less effective at reducing re-offending than both community orders and suspended sentence orders – between 5 and 9 percentage points in 2008. This is apparent in the re-offending rate for these prisoners: 74 per cent of those jailed for less than 12 months are reconvicted within two years.

What are community sentences? Community sentences were first introduced in 1907, when the Probation Service was founded. They are imposed for crimes which are towards the lower end of the offending scale, such as low-level theft and drug offences. Defendants have to be assessed by the Probation Service as being suitable for community sentences before such sentences can be imposed. Offenders undertake rehabilitative programmes and work in the community whilst under the supervision of the Probation Service. Judges and magistrates can add requirements to the order that are tailor-made to reflect the seriousness of the offence (such as a curfew) or the needs of the offender (such as compulsory drug rehabilitation or improving their literacy). 
Variations in the standard short custodial sentence. 
· ‘Custody plus’ When passing sentence, the court specifies the period which the defendant will serve in prison, at the end of which (s)he will be released on conditional licence (probation), the conditions of which require the defendant to serve a specified number of hours of unpaid work or other activity; failure to do so would risk his/her return to prison for the remaining part of the sentence. 
· ‘Intermittent custody’ – also known as ‘weekend prison’. This would enable an offender to remain in employment during the week, but (s)he would have to surrender to custody on Friday nights, to serve their custodial sentence over a series of weekends. This would have the advantage of keeping offenders employed, punishing them in their leisure time. New technologies (see below) could be used to help with prisoner registration at the weekend.
Arguments for and against community sentences. Factors in favour of prison sentences of 12 months and under include:
· Short prison sentences are often imposed as a last resort, when alternative forms of punishment, including community sentences, have failed to stop the defendant from re-offending.
· Short-term protection for the community. Magistrates sometimes impose short sentences to provide respite for the local community, such as imprisoning those who indulge in anti-social behaviour or shoplifters who target local shops. 
· The perception that community sentences are the ‘easy option’ means that even short prison sentences may have a greater deterrent effect.
Factors in favour of community-based sentences include:
· Court-ordered community sentences have been found to be up to 7 per cent more effective at reducing re-offending rates than custodial sentences of less than 12 months for similar offenders.

· Our prisons are over-crowded and community sentences ease pressure on the prison estate.
· Even the most intensive community sentences cost far less than prison and can help address underlying issues that influence repeat offending behaviour, such as drug addiction.
What Conservatives in Government have done so far: 
· The Legal Aid Sentencing and Punishment of Offenders Act 2012 (LASPO) creates tougher community sentences with longer curfews for offenders.
· LASPO creates a new youth remand and sentencing structure, which gives more flexibility to courts to decide on appropriate disposals.
3. Demographic ageing and the prison system
People aged 60 and over are now the fastest growing age group in the prison estate. On 30 June 2010 there were 8,263 prisoners aged over 50 in England and Wales, of which 2,849 were aged 60 and over.
 This total figure represents just under 10 per cent of the total prison population.
There are many reasons for this, including: 
· Between 1992 and 2000, the number of elderly men given custodial sentences increased by 55 per cent. In 1995, fines accounted for the majority of sentences (31 per cent). By 2000, imprisonment accounted for the majority of sentences (31 per cent) and fines accounted for 24 per cent.

· Scientific advances in areas such as DNA analysis mean that crimes that have remained unsolved for years can now be brought to court. This may partly explain why 41 per cent of men in prison aged over 50 have been convicted of sex offences. 
 
· The use of Indeterminate Sentences for Public Protection (‘IPPs’), which allow a prisoner to be released only after completion of a specified tariff period and authorisation by the Parole Board, has increased the number of older people in prison, not least because of considerable delays in the review process for spent tariffs. On 30 June 2010 there were 925 people aged 50 and over serving life sentences and 508 serving IPP sentences.

· Increasing lifespan across the UK population means that some criminals can continue their criminal ‘careers’ for longer than their predecessors. 22 per cent of men in prison aged over 50 have been convicted of violent offences, and 13 per cent of drug offences.

Elderly inmates have particular health and social care needs that usually differ from the needs of the rest of the prison population but prisons are rarely equipped to deal with such offenders: few prisons have a designated nurse for older prisoners and HMP Norwich is the only prison which has facilities for the terminally ill.
 
What Conservatives in Government have done so far:
· Enhanced co-operation between the Ministry of Justice and the Department of Health to improve mental health provisions in the prison estate.
4. Restorative Justice
I’d rather see a system where they may not go to prison but you’re damn sure that they’re made aware of the effects that whatever they’ve done has had on the victim. If that’s more productive than sticking them in a room full of other people that are just as bad if not worse, and that makes them even worse... You should be aiming to punish these people, but you should be punishing them in the most effective way. Victim Support survey response
 
What is restorative justice? Restorative justice gives victims the chance to tell offenders the real impact of their crime, to get answers to their questions, and an apology. 
How is it used? In a pilot study, Thames Valley Police has used restorative justice as an alternative to prosecuting some shoplifters. Under this voluntary initiative, shoplifters were given the chance to see the consequences of their actions and to apologise to the victim. The presence of the shop owner enabled the offender to see that they had not committed a ‘victimless crime’. After an in-depth interview, the victim, offender and a police officer agreed how to proceed. For example, the offender might meet with a youth worker, a careers service worker or a Prison Service group session (to give the offender an insight into the realities of youth custody and problems offenders can face after release). At the final stage of the initiative, young offenders received a final warning or official police reprimand, while adult offenders received a police caution.
 
Restorative justice can also be used in cases that proceed to court, as part of the sentencing exercise. The victim and the offender have contact with each other, either through a mediator or in person. Victims have the chance to explain to the offender how they have been affected by the crime and to ask any questions they may have about the incident. The offender must have pleaded guilty and, in most cases, will offer an apology during the process. The restorative justice process is entirely voluntary and takes place when all parties have given their informed consent. 
Positive results. Over half of victims said that taking part in restorative justice had given them a sense of closure; most said it had helped to reduce the negative effects of the offence and almost 40 per cent said that they felt more secure after taking part. Restorative justice is highly effective for victims of serious crime where the process can reduce post-traumatic stress symptoms.
 Restorative justice also reduces the frequency of re-offending by 14 per cent.
 All of these processes cost money but some trials have estimated that restorative justice can deliver cost savings of up to £9 for every £1 spent.
 
Currently, very little restorative justice is channelled towards adult offenders, with the majority focused on youth offenders (those aged 17 and younger). A sensible next step might be to introduce pilot schemes directed at a broader age range to assess whether it can provide a satisfactory sentencing option in adult courts as well as youth courts.
What Conservatives in Government have done so far 
· Piloted Neighbourhood Justice Panels to involve community representatives in finding restorative solutions to anti-social behaviour and low level crime. 
· Worked with Youth Offending Teams and Probation and Prison Services to set out guidance and minimum standards for developing more and better restorative justice practices.
· Developing a cross-criminal justice system framework for restorative justice approaches, due for completion in November 2012.
5. Technology
Criminal courts are beginning to use more technology, for example, with the introduction of paperless trials by the Crown Prosecution Service. However, more can be done across the criminal justice system to take advantage of the digital age.
Court hearings. Already, most Crown and Magistrates’ Courts can conduct pre-trial hearings with defendants attending via video link. This reduces the expense of transporting prisoners to court and increases the number of hearings that can be heard. This principle is being extended with the introduction of ‘virtual courts’ in pilot schemes: police custody suites are connected via video link to the local Magistrates’ Court, enabling first appearances to occur in court shortly after the defendant has been charged. This increases the length and effectiveness of the court’s business day. 
A pilot scheme in Cheshire is also exploring the use of video links for officers giving evidence in Magistrates’ Court trials. Currently, police officers and witnesses are usually asked to attend court at 9.30am on the day of trial and may have to wait all day to give evidence. Enabling officers to give evidence from their police station, rather than waiting at court, will allow them to use the day more effectively.
   However, there are possible disadvantages in the use of video evidence: for example, its use in cases concerning sexual offences has led some to question whether the use of television screens makes the complainant appear more remote and less sympathetic.
Electronic monitoring. ‘Tagging’ has been used in recent years to restrict a defendant’s movements when released on bail or a community sentence. The offender is told the hours of the curfew during which time (s)he must stay at home. An electronic ‘hub’ is installed in the offender’s home and they wear an electronic tag; if (s)he leaves home during the hours of the curfew then the alarm is activated and (s)he faces the prospect of being re-sentenced. 
The rigid nature of this boundary makes it very difficult for offenders to continue or seek employment, or to look after their children, all of which help to develop stable lives and prevent re-offending. An alternative would be to use electronic monitoring in conjunction with GPS technology, so that an offender could go to work or pick up their children from school, but still be monitored to restrict their leisure or night-time activities. Deloitte have estimated that approximately five and a half offenders can be electronically tagged for the cost of imprisoning one person.

The technology could be harnessed further in the future by setting permanent exclusion zones for offenders (for example, excluding child sex offenders from the vicinity of schools, or enforcing restraining orders) or time limited zones (for example, preventing those who engage habitually in drunken violence from entering city centres on weekend nights).
Prisoner registration. If intermittent custodial sentences (‘weekend prison’) were implemented, new eye-scanning technologies could be used to register prisoners in and out of prisons. This would help the Prison Service to ensure that offenders comply with their sentences.
What Conservatives in Government have done so far: 
· Upgrading the Prison to Court Video Link (PCVL) infrastructure to improve its reliability, and ensure that it integrates better with other video technology in courts.
· Decommissioned outdated victim and witness link technology and replacing it with new equipment to improve reliability and integration with other video equipment.
6. Reducing re-offending
In a study conducted for the Probation Service, 94 per cent of victims said that the most important thing to them was that the offender did not commit the crime again

In 2011, 327,900 people were convicted of indictable (or serious) offences. Of those, 31 per cent had 15 or more previous convictions and cautions, only 10 per cent had no previous conviction.
 Key factors in fuelling this cycle include: age, educational and family difficulty, unemployment and substance misuse.
Young people. Young adults aged 18-24 constitute less than 10 per cent of the population but make up more than one-third of those commencing a community order or suspended sentence order, one-third of the probation service's caseload and almost one-third of those sentenced to prison each year.
  Seventy five per cent of offenders sentenced to youth custody re-offend within a year of release.

Educational difficulties. Almost a quarter of young offenders were identified as having learning difficulties and a further third had borderline learning difficulties.
 Over three quarters of children and young people in the Youth Justice System have serious difficulties with literacy and numeracy and the same number have a history of temporary or permanent school exclusion.
  
Family difficulty. In 2009, the Youth Justice Board estimated that 71 per cent of children in custody have been involved with, or in the care of, social services before entering custody.
  
Employment. A criminal record creates a significant barrier to employment on three main fronts: employer discrimination; the disruption or curtailment of education on imprisonment; and low levels of self-esteem and high levels of behavioural problems which can reduce their chances of finding and keeping a job. A young offender’s chances of employment reduce by 15 per cent once (s)he is released from custody, at an annual cost of £35,000 to the state, with additional social costs to other stakeholders of £15,000.
 
Rehabilitation. The Rehabilitation of Offenders Act 1974 sets out how much time must lapse before convictions need not be declared to potential employers:
· For adults, the rehabilitation period is five years for most non-custodial sentences, seven years for prison sentences of up to six months, and ten years for prison sentences of between six months and two and a half years. 
· For those under the age of 18, the rehabilitation period is generally half that of adults. 
· Prison sentences of more than two and a half years can never be spent.
· For some categories of employment, convictions must always be declared, for example, jobs involving children, the medical profession or within the justice system.
Substance misuse. Drink and drugs play a major role in re-offending both directly, for example, possession or supply of controlled drugs, and indirectly, for example, in drink-fuelled violence. The UK has one of the highest rates of young people’s cannabis use and binge drinking in Europe: as an example, 29 per cent of young people have used cannabis before, compared with a European average of 19 per cent.
 Home Office studies show that young offenders are more likely to use drugs than their peers – 91 per cent of Young Offenders in a recent survey had used alcohol, 86 per cent cannabis, and 44 per cent ecstasy.
 
What Conservatives in Government have done so far: 
· Piloted a ‘payment by results’ rehabilitation scheme and begun the process of rolling out the principles of payment by results across the offender management system. 
· Begun the roll-out of ten drugs recovery prison wings, working with Department of Health.
· Implemented a pilot to test the joint commissioning of employment and reduced reoffending outcomes in two Work Programme areas, working with the Department of Work and Pensions. 
7. What next? Questions for discussion
1. Cost reduction and the justice system. Is it right for the police, the Crown Prosecution Service and judges to take into account the pressures on the public purse when considering, respectively, whether to investigate an allegation, whether to prosecute a case or when sentencing a convicted defendant? 
2. Alternatives to prison. What can be done to change the public’s perception that community sentences do not punish defendants sufficiently?
3. Demographic ageing in the prison system. The fastest growing age group in the prison population is those aged 60 and over, yet prison infrastructure has not kept pace with this trend. Should the age of a defendant influence their sentence and the design of our prison system?
4. Restorative justice. Given the success of restorative justice in the youth justice system, should its wider use be piloted in appropriate cases amongst defendants aged 18 years old or older?
5. Reducing re-offending. How can government policy reduce re-offending rates? For example, should ex-offenders be able to expunge their criminal records more easily, to help them gain employment? 
Topical question: What role do you think that the new elected Police and Crime Commissioners can play in representing the interests of the victims of crime?
People to seek opinions from
Police, probation officers, local business people, young people, parents, magistrates, lawyers
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